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IN THE SUPREME COURT
of the
STATE OF UTAH
EDD E. PROVONSHA and ISABELLA
B. PROVONSHA, GEORGE H.
PATTERSON, WILLANA C. PATTERSON, LULA M. WHITNEY and
ELIZABETH ANNE WHITNEY.

Plaintiffs and Appellants,
vs.

Case No. 8503

EMET T. PITMAN, HANNA B. PITMAN, MATTIE A. GARLETT and
STANDARD URANIUM COMp A:N"Y, a corporation,

Defendants and Respondents.

BRIEF OF PLAINTIFFS AND APPELLANTS
NATURE OF THE CASE
This is an action brought by the plaintiff to
quiet title to property located in Block 1, Moab Townsite, Moab, Utah. The action was originally instituted by Edd E. Provonsha and Isabella B. Provonsha (Plaintiffs' Complaint). The plaintiffs George
H. Patterson, Willana C. Patterson, Lula M. Whitney and Elizabeth Anne Whitney, having purchased
an interest in the property of the plaintiffs Edd E.
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
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Provonsha and Isabella B. Provonsha, were joined as
plaintiffs on motion of the plain tiffs (see Motion and
Affidavit of the plaintiffs arid the Order of the Court
dated November 18, 1955). The defendant Standard
Uranium Company defaulted and a Default Judgment was entered against this defendant quieting
title in this instance in the plaintiffs. The defendants
Emet T. Pitman, Hanna B. Pitman and Mottie A.
Garlett answered, claiming title to a strip of property 331 feet long and varying 'in width from 9 feet
to 15.1 feet, which strip is included within the property described in plaintiffs' Complaint and is located
on the southern edge of plaintiffs' property and on
the northern edge of the defendants' property.
The fundamental issue involved is whether the
boundary line between the property owned by the
plaintiffs and that owned by the defendants should
be fixed in accordance with the descriptio11 contained
in the deeds of the plaintiffs and the defendants,
in which event all of the parties would be awarded
the property described in their various deeds, or
whether the boundary should be fixed along a fence,
in which event the plaintiffs would lose the strip of
land previously described and the defendants would
acquire said strip in addition to the property called
for in their deeds. The trial court, sitting without
a jury, found that the fence line should control and
awarded the property in dispute to the defendants,
2
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except in the case of Standard Uranium Company,
from which judgment the plaintiffs appeal.
STATEMENT OF FACTS
The property in question is located in Block 1,
Moab Townsite, Moab, Utah. The only plat of Moab
on file in the County Recorder's office ( Tr. 4-6)
is a plat, plaintiffs' Exhibit 3, showing the survey
made by E. Buettner, a United States surveyor,
on Sep'tember 24 - 25, 1884, approved by a
Joseph Robertson on December 16, 1886, recorded
on October 8, 1891 and certified to be a true and
correct copy of the "Moab Town Plat" on the 18th
day of September, 1893 by Carl Wilburg, County
Recorder. According to that plat Block 1 should be
462 feet square and contain four lots numbers 1, 2,
3 and 4, each 231 feet square. The streets separating
Block 1 from the other blocks should be 99 feet wide.
Plaintiffs' Exhibit 2 shows the recorded owners of
property contained in Block 1, Moab Townsite, according to the County Recorder's records as of the
time that the case was tried. It should be noted that
that plat (Exhibit 2) corresponds with Exhibit 3
and shows the block to be 462 feet square and comprised of lots 1, 2, 3 and 4 each 231 feet square.
On November 2, 1954 an official City Survey
of Block 1, Moab City prepared by the Metropolitan
Engineers from a survey conducted by the San Juan
3
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Engineers was approved by the City Council and
City Engineer and a copy of said survey was introduced (see plaintiffs' Exhibit 5). That survey is
in accordance with the other two plats (Exhibits 2
and 3) and shows Block 1 to be 462 feet square with
four lots each 231 feet square and an allowance cf
49.5 feet to the center of the surrounding streets
We have reproduced herein for the convenience of
the court plaintiffs' Exhibit 4, a diagram prepared
by George U termohle, Jr. from the survey evidenced
by plaintiffs' Exhibit 5, which contains all of the
information shown by the other plats and surveys
which is pertinent to this case and other information
such as fence lines which will be explained later.
As shown on plaintiffs' Exhibit 4, the plaintiffs
are the recorded owners of the property shown as
Lots 3 and 4 belonging to Provonsha (see plaintiffs'
Exhibit 2). The defendant Mattie A. Garlett is the
owner of the property shown on Exhibit 4 in Lot 2
labeled "Garlett" (plaintiffs' Exhibit 2), the defendant Emet T. Pitman and his wife Hanna Pitman are the owners of the property shown in Lot
2 and Lot 1 and labeled "Pitman". The defendant
Standard Uranium Company is the owner of the
property shown in Lot 1 and labeled "Standard".
The heavy black lines on Exhibit 4 indicate the boundary lines of the various parcels of land according
to the records of the County Recorder's office (Tr.
4
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23, plaintiffs' Exhibit 2). There is a shed on the
property located at the junction of Lots 3-4 and 1-2
which will be referred to la'ter ( Tr. 22-23) . There
is also a house on the Garlett property which is represented by the rectangle on Exhibit 3 on the Garlett
property and which is labeled "house". (Tr. 30A)
Although the witness George U termohle did
not participate in the survey illustrated by plaintiffs' Exhibit 4, he did go to the property at therequest of the defendants' counsel and made certain
measurements verifying that the survey was accurate. He first located three bottle caps with nails
driven through them, which are accepted as the
regular corner markers in Moab (Tr. 10), in the
middle of the streets surrounding Block 1 at the
southwest corner, the northwest corner and the
southeast corner (Tr. 11). He started with the bottle
cap located in the center of the intersection of the
streets on the south and west of the Block (Tr. 1415) and projected a line to the bottle cap located in
the streets at the southeast intersection, which he
found to be a distance of 462 feet plus 99 feet, or
561 feet, plus or minus ( Tr. 17). He then ran a line
from the bottle cap on the southwest corner to that
on the northwest corner and found that line to be
just a few tenths over 561 feet ( Tr. 18). He then
shot a line from the center of the street which
bounds Block 1 on the south to what he considered
5
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to be the south property line where a fence was located, and found the distance from the center of
the street to the fence or property line to be 49.7
feet in one instance, 50 feet in another instance and
49.5 feet in a third instance (see Exhibit 4 and Tr.
16). He then shot the distance from the center of
the street which bounds Block 1 on the south to a
fence which appears on Exhibit 4 just above the property line separating Lots 1 and 2 from Lots 3 and
4 to a point marked "1" on the Exhibit. He found
this distance to be 49.5 feet plus 231 feet plus 15.1
feet. He then shot from the center of the street to a
point along said fence marked as point number "2"
and found this distance to be 49.5 feet plus 231 feet
plus 14 feet (Tr. 20). He then repeated the same
operation to the point on the fence marked as point
number "3" and found this distance to be 49.5 feet
plus 231 feet plus 10 feet. He then repeated the same
operation to the point marked "4" on Exhibit 4 and
found this distance to be 49.5 feet plus 231 feet plus
7.5 feet (Tr. 21). He explained the 231 feet in each
instance as being the north and south distance of
Lots 1 and 2 as shown by Exhibit 4 (Tr. 21), so
that the fence shown in approximately the middle of
the block on the south side of Lots 3 and 4 is approximately 15.1 feet north of the property line at point
"1", 14 feet at point "2", 10 feet at point "3" and
7.5 feet at point "4". It is the area between that
6
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fence and the property line between Lots 3 and 4
and 2 and 1 which is in dispute in this case.
There is another fence dividing the Oliver and
Williams property in Lot 2 from the Garlett and Pitman property. The surveyor found that fence to be
5.3 feet north of the property line on the west and
3.5 feet north on the east end. The fence line on the
south side of Block 1 is roughly on the property line
as described in the abstracts and shown on the
County Recorder's plat (Tr. 32). The fence line
north of the Oliver and Williams property and south
of the Garlett property is north of where it should
be, according to the abstract, 5.3 feet on one end and
3.5 feet on the other (Tr. 32-33). As we have already
seen, the fence line north of the Garlett and Pitman
property is 15.1 feet to 7.5 feet north of that called
for in the property description.
Reference to the plaintiffs' abstract (Plaintiffs'
Exhibit 1) will show that the property of which
Block 1 is a part was first conveyed to one Leonidas L. Crapo by the United States of America on
March 17, 1887 (sheet No.2, Exhibit 1). At that
time the property was conveyed by reference to the
sections and townships. On sheet 5, Exhibit 1 reference is made to the "Moab Town Plat" (plaintiffs'
Exhibit 3) approved December 6, 1886, after this
entry the property was described as Block 1, Moab
Townsite, Grand County, Utah. This same "Town
7
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Plat" is referred to in the other abstracts (Defendants' Exhibits 7 and 8). Sheet 9, Exhibit 1 will
show the entire block was conveyed to one Olous
Johnson on January 12, 1891. On July 27, 1896
(sheet 10, Exhibit 1) Catharena Johnson was
awarded a divorce from Olous Johnson and the north
half of Block 1 was awarded to her. A fence first
appeared on the property running somewhere near
the center of the block in the year 1898 (Tr. 179).
The property located in the north half of the
block, Lots 3 and 4, passed through various persons
until February 23, 1934 when it was conveyed to a
J. Pratt Allred. On September 6, 1944 it was conveyed to a Briten Allred, who on April 24, 1945
conveyed the property to Edd E. Provonsha and
Isabella B. Provonsha (sheet 28-29 and 31, Exhibit
1 ) . Although it does not appear in the abstract,
Exhibit 2 shows that Gilbert Allred now owns property located in the northeast corner of Lot 4, which
property is not concerned here, and on September
4, 1954 the other plaintiffs George H. Patterson,
Willana C. Patterson, Lula M. Whitney and Elizabeth Anne Whitney entered into a contract to buy
the property from the plaintiffs Edd E. Provonsha
and Isabella B. Provonsha ( Tr. 36).
As to the property in the south half of the block,
in 1908 Lot 1 of Block 1 was conveyed to a G. W.
Johnson, the husband of Mabel Johnson (Tr. 118,
8
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page 13 of Exhibit 8). It was in turn conveyed
from George W. Johnson to Mabel Johnson on December 6, 1920. Lot 2 of Block 1 passed through
various hands and on November 4, 1935 came into
the hands of Lilla A. Winbourn (sheet 15, Exhibit
7).

Some time around the spring of 1935 (Tr. 50)
one Burt Allred and Lilla Winbourn got into a dispute as to the boundary lines and the fence line between the property (Tr. 38) and Burt Allred commissioned one Otho Murphy (Tr. 37-38) to make a
survey of the property. Murphy started a survey
from the East Quarter corner of Section 1 or the
West Quarter corner of Section 2, Which had been
established by the original survey made by Buettner
some time in 1881 or 1879, and he surveyed from
that marker checking on several corners and the
center of Main Street and running south until he
arrived at Block 1. When he arrived at the northeast
corner of Block 1 he established the Northeast corner
and found it to be 18 feet south of a fence which
had been erected along the north side of Block 1,
(Tr. 40-41). He then ran on south a distance of
231 feet along the east side of Block 1 and found a
fence extending through the block some 5 to 10 feet
north of a point 231 feet from the Northeast corner.
He then ran 231 feet further south to the Southwest
corner of the Block. He then ran a line through the
9
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middle of the Block and found the fence in the middle
of the block to be between 5 and 10 feet off on the
east side and a grea'ter distance off on the west side
He then ran all the way around the Block and established all four corners and found that a fence on the
south side of the Block was approximately 2 feet
north and that the fence on the north side of the
Block on the northwest corner was 18 feet north
of where it should have been. So the fence on the
south side of the Block according to his survey, was
2 feet north of where it should have been, the fence
in the middle of the Block was 5 to 10 feet on the
east side and a greater distance on the west side
north of where it should have been and the fence on
the north of the Block was 18 feet north of where
it should have been according to his survey, (Tr.
43-44)
He testified that roughly speaking his survey
would correspond with the survey shown by Exhibit
4. Assuming the fence line on the south side of the
property shown by Exhibit 4 is the same fence that
was on the south side of the property at the time he
made his survey, his survey would have placed the
property lines shown on Exhibit 4 two feet further
south than the survey evidenced by Exhibit 4 which
would place the fence through the middle of the
block 9.5 to 17.1 feet to the north of the property
line.
0

10
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Both Lilla Win bourn and Mabel Johnson, according to this witness, were a ware of the results
of the survey made by him (Tr. 56). He remembers
a conversation with Lilla Winbourn who, when informed as to the results of the survey, said that "I
am not going to move the shed"-through which the
property line ran- and that she would settle, give
him up 'to the shed, that she wouldn't give him any
more, that she couldn't afford to move the shed, that
she had it there and there is where it would stay.
The north fence was moved by Mr. Allred off the
street back to where it belonged ( Tr. 51).
It appears from the testimony of Emet Pitman,
who derives his title through Lilla A. Winbourn and
Mabel Johnson, ( Tr. 93-94-95) that the north fence
may have been moved to permi't the oiling of the
street on the north side of the Block. At the time
Pitman bought the property from Lilla Winbourn
and Mabel Johnson he knew of surveys which had
been made during the 30's (Tr. 92) at the time the
streets were oiled and had heard that the fence on
the north side of the street had been moved south
( Tr. 93-94). On page 95 he testified:
"Q. Was the street oiled before you
bought the property?
"A. Yes.
"Q. So it would have had to have been
moved south before you bought the property
on the south?
11
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"A. It was evidently moved that way
but I didn't see it.
"Q. · But you did know of this survey
prior to the time that you bought your property?
''A. I knew of the survey, yes.
"Q. Now didn't the fact that you knew
the north fence line was off raise any suspicion in your mind with respect to the south
fence line?
"A. I didn't know that that was off for
sure.
"Q. But you had heard that it was?
"A. No, I hadn't.
"Q. Now at the time you bought the property from Lilla Winbourn or from, what is
her name, Mabel Johnson, you did know that
the fence line north of the Mabel Johnson property was off, didn't you?
"A. I heard that it was but I didn't
know it.
"Q. You actually knew it, didn't you?
"A. No, I didn't.
"Q. You had had conversations with Mr.
Bert Allred about that fence line, hadn't you?
"A. He mentioned it to me that the fence
line was off.
"Q. And that was prior to the time you
bought the fence?
"A. Yes.
"Q. Bought the property?
12
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"A. Yes.
"Q. So that you knew at the time you
bought the property north of the Mabel Johnson property that that fence line was off?
"A. No, I didn''t. But I had his word for
it.
"Q. Well, at least he had told you that
the fence line was off?
''A. Yes.
He admitted at the time he purchased the property from Lilla Winbourn nothing was said about
the fence being a property line. On page 97 he continued as follows:
"Q. Now you had a conversation with
Bert Allred about this fence line at one time,
didn't you?
"A. At one time, yes.
"Q. And that was before you bought the
Mabel Johnson property, is that correct?
"A. yes.
"Q. And you talked about this fence line
being off?
"A. He said that it was off.
"Q. And what did you tell him when he
said it was off?
"A. Well, I said that what li'ttle I could
find out the whole town was off: If they ever
straightened it up they ought to put us a good
fence in there.
"Q. Did you tell him that you ought to
have a survey and straighten things up?
13
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"A. I told him there should be a survey
of the whole end of town and straighten it up.
"Q. And did you tell him that there
should be a survey of this property here (indicating)?
"A. Not that particular property.
"Q. Not that particular property, is
that right?
''A. Yes, sir.
"Q. Now referring to the deposition,
I ask you if you"Mr. Ruggeri: What page and line?
"Mr. Hanson: Page 10, Line 24.
"Q. (By Mr. Hanson) I ask you if you
had a conversation with Bert Allred about the
Mabel Johnson property. Now, let's see, the
question is:
"Question : Did you ever have any conversation with Bert Allred about this fence
prior to the time that you bought the property
from either Lilla Winbourn or Mabel Johnson?
"Q. Did you ever have any
"Answer: No.
"Question: Did you ever have any conversation with him after that date?
"Answer: Yes.
"Question : When did you first have a
conversation with him?
"Q. When we get down aways I will14
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"Answer: Oh, well"Question: Approximately.
"Answer: I don't know. It would probably be, oh, it must have been two years or
about that.
"Question: Two years after you bought
the property?
"Answer: Yes.
"Question : Or approximately nine
years ago?
"Answer: ~bout that.
"Q. Now I asked you then:
"Question: Was that before you bought
the Mabel Johnson property or was it after?
"Q. And you answered, did you not:
"Answer: Yes, yes, it was a little before
I bought the Mabel Johnson property.
"A. That is right.
"Q. And I ask you:
"Question: What did he tell you about,
what was that conversation about the fence at
that time?
"Q. Is that what I asked you?
''A. Yes, sir.
"Answer: Well, he said he thought the
fence line was off.
"Q. Is that right?
"A. Yes.
"Q. Yes.
15
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"Question: How much did he say it was
off, in which direction?
"Answer: Well, he thought that the
fence was over on his ground about a foot and
a half.
"Q. Is that correct?
"A. That is right.
"Question: And did you talk to him or
converse with him? What did you say in response to that?
"Q. Did I ask you that question?
"A. It seems like you did. I don't remember.
"Q. Did you answer:
"Answer: I told him if it was, why,
there should be a survey made and straighten
things up. But I didn't, I had never measured
any part of the lot; didn't know what-"
He admitted having said in his deposition that
"I told him if it was, why there should be a survey
made and straighten things up."
A short time after Edd E. Provonsha had purchased the property located in the north half of the
Block Pitman had a conversation with Provonsha
as follows: (Tr. 102)
"Q. (By Mr. Hanson) Who was it told
who in this conversation with Provonsha that
the fence line was off? Did Provonsha tell
you or did you tell Provonsha?
"A. I told Provonsha that Allred told
me that it was off.
16
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t~n1e

"Q. Now did you also tell him at that
what you ought to do about it?
"A. No. Not that I remember of any-

way.
"Q. Did you tell him he ought to leave it
the way it was until a survey was made?
"A. I believe I did say that we ought
to leave it there until it was straightened up
or something to that effect.
"Q. Told him he ought to leave it there
until a survey was made, is that right?
"A. Similar; something like that. I
wouldn't say that that is the exact words:
"Q. Was your idea then at the time that
there should be a survey made to establish
the true property line?
"A. Of all of that ground over there,
yes.
"Q. And you never had any idea in your
mind then that the fence did constitute the
property line at that time, did you?
"A. Well, I was using it and thought I
had bought it until there was a survey run
and found out different anyway.
"Q. You knew that it wasn't in the
right place when you bought this part of the
property?
"A. Just hearsay is all.
"Q. And you knew that there had been
a survey up here and this fence had been
found off when you bough't this part of the
property?
"A. I knew that there had been a sur17
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vey up there. I didn't know whether it was o:
or not."
"Q. At the time you used the propert
when the north half of the block belonged t
Bert Allred, you used it with the understam
ing that you would later have a survey mad
to establish the true fence 7
"A. W~11, I was in hopes of getting :
survey sometime, yes.
"Q. And you used the property wit]
that in mind?

''A.

Yes.

"Q. And you used the property afte1
you had your conversation with Edd Provon·
sha with the understanding that you and Edd
would have a survey made and establish the
line?
"A. I don't remember whether, I wondered, I and Edd to have it or whether to have
the City to make it.
"Q. But you used it with that in mind?

''A.

Yes.

"Q. And at no time has Bert Allred ever
said, 'If you want the property south of ~e
fence between the fence and the property lme
you can haYe it,' has he?
"A. No.
''Q. Or no one else?
"A. No.
"Q. And at no time has Mr. Provonsha
said that?
''A. No.
18
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"Q. In fact for the last, ever since you
have been in that property, between you and
Bert Allred, and you and Provonsha, the
fence has been a source of contention, hasn't
it?
"A. No.
"Q. At least you have had discussion
about it?
"A. Yes."
At the time Pitman purchased Lot 1 from
Mabel Johnson there was another fence on that property west of where the property line should be,
which was removed by Pitman. His testimony in
that connection was as follows: (Tr. 106)
"Q. Now at the time you bought the
property, Mr. Pittman, there were some fences
on that property, were they not?
"A. Which piece of property?
"Q. This piece of property that you
bought from Mabel Johnson?
''A. Yes.
"Q. There was a fence line on that property that was west of where the actual property line is shown?
"A. Yes.
"Q. And you took that fence down?
''A. Yes.
"Q. And moved it over to the actual
property line?
"A. Yes.
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"Q. So in the instance of the propert~
with the fence on the east side, you considered
the actual property line binding as described
in your deed, is that correct?
"A. I didn't buy to that fence. I bought
100 feet.
"Q. You bought 100 feet?
"A. Yes.
"Q. So when you got to the fence over
here on the east side, which was closer to the
100 feet, you took the fence down?
"A. I didn't buy to the fence. I bought
100 feet.
Q. So you bought 100 feet to the east,
didn't you?
"A. Yes.
"Q. Not to the fence?
"A. No.
"Q. You bought 231 feet to the north?

''A.
"Q.

Yes.
Not to the fence?
"A. No.
"Q. You never did think you were buying that area to the fence if it exceeded 231
feet, did you?
"A. That wa8 never brought up.
"Q. The only thing you ever bought
?(,as a piece of property 100 feet 1cide and
231 feet long, isn't it?
"A. That is right.
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"Q. And that is all you ever intended
to buy?
"A. That is right.
"Q. And on the other side you bought
a piece of property 67 feet wide in one place
and the additional width as it goes up and
231 feet long?
"A. Yes.
"Q. And that is all you intended to buy?
"A. Yes.
"Q. And you never did intend to buy
the area of the fence if the fence wasn't on
the property line, did you?
"A. I never thought about the fence and
it was never mentioned.
"Q. That is right."
Lilla Winbourn testified that she bought the
property comprising Lot 2 of Block 1 in 1935 and
sold the same in 1943 (Tr. 163-164), selling a part
of it to Emet Pitman and part of it to Wesley Oliver
(Tr. 166). On page 167 of the transcript she testified as follows:

"A. At the time they, the City surveyed
and oiled or graveled and oiled the streets
over there, why, Mr. Allred came over and
told me that they had taken so many feet off
from the north side of his lot, and he told me,
we talked out by the partition fence there,
and he said that I would have to move my
fence because it was over on his ground.
"Q. And what did you tell Mr. Allred?
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"A. I said, well, I don't know. 'Bert,:
I said, I said, 'I will move it if I have to but
I am going to find out first.' And then they,
he had had this, he had this survey made after
that. And one day he showed me on the side
of this shed or shop or chicken house, whatever it is called, where the line was supposed
to be. And he took a rock and scratched a sort
of a star on the side of the building there, is
where the, his line was supposed to come to.
But when I wanted to have that line surveyed,
the surveyor that surveyed the streets when
they oiled them advised me to sit tight and say
nothing. And he said if Allred wants that
piece of ground let him bring suit, and if he
loses he will have to pay the costs of the Court
and it would cost me nothing. And Allred
never did make any attempt to possess the
ground."
J. Wesley Oliver testified that he conveyed part
of the property shown on Exhibit 4 as the Garlett
property to her by deed and that the deed conveyed
a piece of property 149 feet one way and 58 feet
the other way, without reference to any fence (Tr.
173).
Mabel Johnson testified that her husband first
acquired the property shown as Lot 1 in 1909; that
her husband died in 1941; and that she lived on the
property until 1949, when she sold a part of the
property to Mr. Pitman (Tr. 115-115A). At the
time she lived on the property there was a rough
lumber shed, not 21 feet by 30 feet as shown by the
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Exhibit 4 but 12 feet by 14 feet, which had been
built when one Merl Winbourn owned adjoining
property (Tr. 116). She did not know for sure, but
thought the shed had been modified since Merl Winbourn built it (Tr. 116). She did know that at the
time she occupied the property no part of the shed
extended onto her property (Tr. 117). When she and
her husband acquired the property in 1909 there was
an old barb wire fence around the entire Lot 1 (Tr.
119). During the time she lived on the property the
fence was repaired some three times (Tr. 126) but
she was sure there was never any agreement entered
into as to where the fence line should be ( Tr. 122,
127). She sold the property marked on Exhibit 4
as "Standard" to Mr. Provonsha (Tr. 120, 115) and
the part shown on Lot 1 marked "Pitman" to Mr.
Pitman. She testified that the strip sold to Mr. Pitman was to be 100 feet wide (Tr. 124) and that
she had Mr. Pitman measure the ground (Tr. 124)
and that she had Mr. Provonsha measure his ground
and designated it as a piece 112 feet by 131 feet.
The plaintiff Edd E. Provonsha testified that
he lived in the Oliver premises on Lot 1 in 1950 and
that he had observed the shed shown on Exhibit 4
from time to time since then (Tr. 146). That at the
time he first observed the shed it was not connected
with the fence, but since the time he first observed
the shed there had been extensions to the east and to
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the south (Tr. 146). He too recalled a conversatim
with Pitman in which they discussed the fence no
being on the line and in which it was agreed tha
the property would have to be surveyed to find ow
where the line should be (Tr. 147). He related~
conversation with Mattie Garlett in 1945, at whicb
time he told her that the fence was apparently of1
line and she had told him that she knew it (Tr.148).
On December 3, 1954 he had discussed the matter
with Mattie Garlett and she had signed the statement (plaintiffs' Exhibit 6) agreeing to let Edd E.
Provonsha, or whoever owned the land north of her,
move the division fence over onto the new and accepted survey line. He related another conversation
with Mr. Pitman, prior to the time this lawsuit was
instituted when the parties were discussing moving
the fence, concerning the value of the shed, at which
time Mr. Pitman had told him that the lumber
wasn't worth anything and the shed wasn't worth
anything ( Tr. 153). He testified that he had talked
about moving the fence a number of times since he
had purchased the property and tried every way to
get the matter settled, but that he hadn't torn up
any fence ( Tr. 155) and that he had actually had
the survey made by the Metropolitan Engineers (see
Exhibit 5) and that he had paid for that survey.
(Tr. 156)
Mattie Garlett acquired the property, shown
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on Exhibit 4 to be 149 feet by 56 feet, from Delbert
Oliver (Tr. 173). She acquired the piece shown as
being 149 feet by 38 feet from Emet Pitman (Tr.
______ ). She did not appear at the trial but her deposition was published and parts of it read into the
record. She testified that she acquired her property
by deed, so many feet in one direction and so many
feet in the other, and that there was no mention
made in the deed as to any fences (Tr. 191); that
at the time she purchased the property she built the
duplex (Tr. 192) shown on the Exhibit as the
"house" on her property. She testified that at the
time the house was built she told her son that the
fence should be moved, although it was apparently
her understanding at that time that the fence was
only 2 feet off. On page 193 of the transcript the
testimony is as follows:
"Q. Did at any time-I will go back
again. Did you a't any time have a conversation with him regarding this fence line as a
result of which you had to modify the plans?

"A. No, not with the conversation with
Mr. Provonsha. I did that just to be safe. You
see, my son was having this, was taking care
of having this, building done and when we
talked it over having it built, I told him to be
sure to have the foundation over far enough
and allow two feet, because I understood, you
know that, and was still thinking about the
fence being two feet over further than it
should be. And down there, I don't know just
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how it goes, you have to have so much groun
of every side of your building from your lin1
so he made allowance for the two feet, an
whatever you have to allow, and started th
foundation. And then Mr. Provonsha run thi
line through, this survey, and it would hav1
come right up to the foundation as he starte<
it. So Junior called me and I went down b
Moab and I looked it over and I said, 'Well
rather than cause any, to have to move it late1
or to buy the strip across there or if something
would come up and it was decided against us,
to build the foundation, to let the one go and
build another strip across there and run the
foundation on the south further than we had
it. It wasn't because of Mr. Provonsha or anything of that sort that I had that done."
On page 197 she testified that the only property
that she is claiming is the property called for by
her deed, as follows:
"Q. Now going back a little bit. If I
understand your position in this matter it is
that you bought a strip of land having a 149
foot frontage?
"A. y·es.
"Q. How deep is it?
"A. Fifty-six feet.
"Q. That is before you bought the other
fron1 Pitman, wasn't it?
"A. From Pitman?
"Q. It was 56 feet deep?
''A. Yes.
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"Q. And when Mr. Pitman, and when
Pitman, or when Provonsha came to you the
idea was that as long as you had your 149
foot frontage it didn't matter if the fence was
moved or not moved as long as you still retained the amount of land called for under
your deed?
''A. Yes. I wanted it.
"Q. What was called for under your
deed?
"A. What was called for under the
deed."
It was further stipulated between the parties
that taxes on the property have been paid in accordance with the description contained in the various
deeds.

Most of the trial was consumed by the court
itself and the attorney for the defendants in an unsuccessful attempt to make the fence on Lots 3 and
4 correspond with some hypothetical survey termed
"finding Moab" by the court (Tr. 67). For example,
the surveyor Otho Murphy was asked on page 80
of the transcript, after he had testified about the
survey which he had made in the 30's:
"Q. If you had started your survey from
say the northeast corner of Section 1, would
you have come out with a different result than
you did starting your survey from the quarter
corner?"
This question was objected to on the ground
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that the surveyor had never made such a survey
but defendants were permitted by the court to pur,
sue the matter at length and finally elicited the con.
elusion which appears on page 84 of the transcrip1
as follows:
"Q. Can you say with any certainty that
the fence that runs, that center fence that we
have referred to, would not or could not have
been measured with respect to a section corner?
"A.

I wouldn't say it couldn't be.

"Q. In other words, you wouldn't say
that it could or couldn't?

"A.

No.

"Q. In other words, you just don't know,
is that right?

"A.
edge."

That is right. I haven't that knowl-

The court had apparently tried another lawsuit in Moab called the "Tanner suit" in which this
witness had testified with respect to a corner he had
found two blocks south or two blocks north of the
property. On page 61 of the transcript the court
asked the question:
"Q. Where does this south line run with
respect to the corner you have found two
blocks south or two blocks to the north of this
property? The one we had in this other lawsuit here, the Tanner?"
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There followed a discussion between the court
and the witness (see Tr. 61-72). On page 72 of the
transcript the witnes~ Otho Murphy was asked:
"Q. You didn't check Block No. 1 with
reference to that survey?
"A. No, I didn't check it. So that is as
near as I can come to getting the true relationship between this survey here that I made
and the survey that I have been running from
the City."
On page 73 of the transcript the witness Otho
Murphy was asked by the court, apparently referring to the Moab Town Plat:
"Q. (by the court) Tell me this, Murphy. Is this plat approximately in accordance
with the ordinance book that adopted it?"
His answer and discussion appears in the transcript on page 75 as follows:

"A. Yes.
"Q. And you found that in the Courthouse at the time when they were throwing
stuff out?
"A. That is right.
"Q. And the section that you were referring to is Section 15, Chapter 3, is that
correct?
"A. Yes."
The wording of the ordinance referred to appears in an old Ordinance Book marked "Revised
Ordinance of Moab, Utah, Incorporated December
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3, 1902" and provides that all city surveys will b~
made from the southwest corner of Block 17 (Tr
74). On page 76 of the transcript in connection witl
that ordinance, the witness testified:
"Q. (By Mr. Hanson) Will you refer
to Chapter 3, Section 15, and just read that
section to us.
"A. It says the initial point, the base or
initial point, of all official surveys to be hereafter made within the Town is the southwest
corner of Block 17 as platted in the Official
Plat of said Town. Then it goes on to name
the different streets.
"Mr. Hanson: If Your Honor wants
to see that.
"Q. (By Mr. Hanson) Now, as I understand it, you have never made a survey of
Block 1 starting with the south, with the corner specified in the ordinance?
''A. Never have.
"Q. You have surveyed property in the
vicinity?
"A. That is right.
"Q. At one time when you were maki~g
a survey in the vicinity of Block No. 1, if
I understood your testimony to the Judge correctly, you were making a survey after the
fence on the north side of the property had
been changed?
"A. Yes.
''Q. And you were making that survey
U'ith reference to, that had been tied into the
place specified in the ordinance?
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"A. Yes.
"Q. And you turned yottr transit in the
direction of the northeast corner of Block No.
1 and found the fence at that point to be
exactly where it should have been?
"A. It was somewhere near that. I
never, I never took any measurements.
"Q. (By the Court) Which fence do
you mean, the one to the north?
''Mr. Hanson : The fence to the northeast corner of Block No. 1; the north fence.
"Q. (By Mr. Hanson You found that
corner in approximately the place it should
be?
"A. There was some little difference.
But I never made note of how it did line up.
I just turned my transit that way. I was kind
of curious.
"Q. It was approximately correct?
"A. But it was somewhere near the
fence; the point out in the street.
"Q. Well, now, you say somewhere near.
How near do you mean?
"A. Oh, it was probably within, oh, it
was within a foot or two. I know I mentally
calculated, well, it is hitting pretty close,
but-"
On page 82 of the transcript the court made
reference to a plat in the County Recorder's office,
and on page 85 of the transcript the court directed
the witness Otho Murphy, on its own motion, to
31
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

check his findings as against that plat. Again, on
page 88 the court directed this question to the wit- '·
ness:
)

"Q. (By the Court) You remember ]
when they testified from that map and Newell,
testified from it?
';
We do not know what map the court had in
mind, but there follows another discussion between
the court and the witness of some other surveys
which had been run.

l

A search was made of the County Recorder's
office for the rna p used in the Turner v. Tanner ·
case (see Tr. 130), without success. The court and
counsel for the defendants, on page 130 of the transcript, finally elicited the testimony that, since the
section lines do not run directly east and west, if a
surveyor were to start a survey at the Northeast
corner of Section 1 and run his transit on a line that
ran directly east and west, and then were to measure
south to a point in Block 1, he would have come out
at a point 7.66 feet north of the point he shot at
(Tr. 130). He admitted that this testimony was not
based on any survey that had been made either by
him or others, but was only an attempt to account
for the fence being off. On page 132 of the tran- ~
script he testified:
~

• ·l

"A. The Judge wanted to know if, how
two different engineers could make an error
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as of two feet or nine feet or seven and a half
feet and the various points along the east
line' there. And when I went home last night
I begin to figure from the different possibilities, as I said this morning, in relation to
this particular fence line. I come to the conclusion by mathematical deductions, you
might say, that a person starting from this
corner (indicating)-"
However, on cross examination he admitted
that even that point would be 7.66 feet north of the
point that he had arrived at and only 5.6 feet north
of the point arrived at by the Metropolitan Engineers, which does not correspond with the fence line
shown by Exhibit 4 to be 9.5 feet north of the point
arrived at by the witness Otho Murphy and 7.5 feet
north of the point arrived at by the Metropolitan
Engineers. His testimony in that respect appears
on page 133 of the transcript as follows:
"Q. Now had you gone to the northwest
corner of Section 1 and shot your, at an angle
as you testified and came down to the quarter section corner which is a point on the east
section line, the point that you would have
arrived at would have been 7.6 feet north of
the quarter section line, is that correct?
"A. Yes. Regardless of where that section would be, whether it was 1320 or quarter
section feet; about 1320, 1640 or 1808.
"Q. You would have arrived at a point
7.6 feet north of the quarter section line?
''A. Yes.
33
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

"Q. Now wait a minute, Murphy. Now
you in making your survey for Bert Allred~
1n 1930, whenever it was, had started at a
point seven and one-half feet north of the
quarter section line and then had surveyed
south from that point in locating the south
fence on Block No. 1, you would have come
out 7.6 feet north of where you came out, is
that correct?
~f

"A. Well, the thing of it is, when I run
the survey·
vey.

"Q.

I'm not asking when you run a sur-

"A.

I came out two feet.

"Q. You came out two feet. Now forget
the survey and assume you ran the same survey from a point 7.66 feet north of the quarter
section line instead of from the northwest, I
from the quarter marker, and surveyed down .,
the street as you did when you made the survey for Bert Allred, you would have arrived
at a point which would have been 7.66 feet ~
north of the point that you arrived at?
·~
.ii)

l

"A. Couldn't helped it without I broke
my tape.
·~
"Q. Now that point would be 5.6 feet
north of the point arrived at by the Metropolitan Engineers, wouldn't it?
"A. Well, assuming that their survey ,
was correct.
"Q. Well, we have their survey. Their
survey arrived at a point two feet north of
your survey, didn't it?

J

34
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

"A. Yes. But they run their survey and
I ran mine.
"Q. That is right. ~ou arrived at a
point two feet south by starting at the quarter
section, is that right?
''A. Yes.
"Q. Now had you started seven and a
half feet north you would have arrived a~ a
point, or 7.6 feet north you would have arrived at a point 7.6 feet north of where you arrived at?
"A. That is right.
"Q. And that would be 5.6 feet north of
where the Metropolitan Engineers arrived,
wouldn't it?
A. Well, I don't believe I can answer
that.
"Q. Well, assuming that they arrived at
a point two feet north of the point you arrived at when you surveyed for Bert Allred,
that would be 5.6 feet north of the point you
would have arrived at had you used the 7.6?
"A. Well, all conditions being the same
I would have to say yes. But I don't know
whether the conditions were the same or not.
"Q. That is right."
Again on page 140 of the transcript the court
returned to the testimony in the Tanner case. That
testimony can best be summarized by the testimony
appearing on page 140 of the transcript:
"Q. (By Mr. Hanson) Let me ask you
this, Otho. The survey that you did in the
35
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

Tanner case, you find yourself two or three
feet south of the Metropolitan Engineers, is
that correct?
~
"A. Yes.
"Q. And the surveying you did in this
case you found yourself two feet south of that
done by the Engineers?
111
''A. Yes.
"Q. So that it seems that his course, his
survey in that case and his survey in this
case, roughly correspond, Your Honor."
Otho Murphy's total testimony as to whether
the fence line in dispute corresponded with any survey may best be summarized by the witness' statements which appear on pages 45, 30 and 132 of the
transcript to the effect that to the best of his knowledge the fence shown by Exhibit 4 did not correspond
with any survey of which he knew.
STATEMENT OF POINTS
POINT 1. THE COURT'S DECISION IS BASED
ON ITS PRE-CONCEIVED NOTION AS TO WHERE
THE BOUNDARY LINE BETWEEN PLAINTIFFS' AND
DEFENDANTS' PROPERTY SHOULD LIE, AND IS
CONTRARY TO THE EVIDENCE BEFORE THE
COURT.
POINT 2. THE COURT'S DECISION IGNORES THE
OFFICIAL MOAB TOWN PLAT AND MOAB CITY ORDINANCE AND CASTS A CLOUD ON EVERY CONVEYANCE OF PROPERTY IN MOAB MADE WITH
REFERENCE TO THE PLAT OR ORDINANCE.
POINT 3.

THE FENCE BETWEEN PLAINTIFFS'
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AND DEFENDANTS' PROPERTY DID NOT CONSTITUTE A BOUNDARY BY ACQUIESCENCE.
POINT 4. THE DECISION IS AGAINST JUSTICE
AND EQUITY.

ARGUMENT
POINT 1. THE COURT'S DECISION IS BASED
ON ITS PRE-CONCEIVED NOTION AS TO WHERE
THE BOUNDARY LINE BETWEEN PLAINTIFFS' AND
DEFENDANTS' PROPERTY SHOULD LIE, AND IS
CONTRARY TO THE EVIDENCE BEFORE THE
COURT.

In its decision which appears on pages 206 and
207 of the transcript the court cited, among other
things,
"That sometime between July 1896 and
1898 the fence was built to divide the lot in
half.

* * *
"That at the time the property was divided there was no plat of any kind available.
"The evidence in this case shows that if
a line was taken from the southeast corner
of Section 1, in which this property is located,
that the line would fall seven feet north of
the new survey.
"That the survey now existing and now
adopted by the City is not accurate and is off
at least two feet."
These statements are contrary to the evidence
in a number of respects.
The evidence shows that the "Moab Town Plat"

'
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plaintiffs' Exhibit 3, was approved December 16,
1886 and recorded in the County Recorder's office
in 1893. The Moab Town Plat appears in the County
Recorder's office in 1893. The Moab Town Plat appears in all three abstracts (sheet 5, plaintiffs' Exhibit 1; sheet 5 defendants' Exhibit 7; sheet 6, defendants' Exhibit 8). It was recorded in 1893, five
years prior to the division of the property. The divorce decree in which the property was divided refers to the property as Block 1, Moab Townsite,
showing at the time the property was divided there
was a plat available and the division was definitely
made with reference to the plat.
There is absolutely no evidence in this record
which we have been able to find relative to any line
being taken from the Southeast corner of Section 1.
The court may have had reference to the testimony
appearing on page 130 of the transcript where the
witness Otho Murphy explored the possibilities in
order to determine how the fence could be off. Even
by that testimony the fence line would fall 5.6 feet
north of the new survey, and neither the 7 feet
found by the judge nor the 5.6 feet found by the
witness corresponds with the fence line shown on
Exhibit 4 which is actually 7.5 feet to 15.1 feet
north of the new survey.
~
The finding that the survey now existing and
now adopted by the City is not accurate and is at
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least 2 feet off is not in accordance with the evidence
since the survey now existing is in accordance with
the "Moab Town Plat", has been adopted by the Ci'ty,
is in accordance with monuments found by the witness Utermohle and in the absence of evidence to
the contrary must be presumed to be correct.
What the court is doing is giving greater credence to the survey made by the witness Otho Murphy than to the survey made by the Metropolitan
Engineers and the San Juan Engineers without any
basis for doing so. Even if we do believe the testimony of Otho Murphy, that the survey is 2 feet off,
this testimony would place the town plat 2 feet further south, in which event the fence would be a distance of 9.5 feet to 17.1 feet north of the property
line, which is directly contradictory to the finding
that the fence line would fall 7. 7 feet north of the
new survey.
We shall point out further on the other ways in
which we feel that the decision of the court is not
supported by the evidence. We feel that anyone reading the record in this case could not help but arrive
at the conclusion that the court had made up its
mind in this case, apparently on the basis of evidence
heard in the Turner v. Tanner case, that the fence
constituted a boundary between the plaintiffs' and
defendants' property even prior to hearing the evi39
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dence in this case. A great deal of the examination .
of the surveyor Otho Murphy was undertaken by
the court itself on its own motion. On page 61 of the
transcript he specifically asked the witness how
the south line in this case ran with respect to the
corner that he had found on property in the Turner
v. Tanner case, and there followed between the witness and the court a description in great detail of
that survey and other surveys made by the witness.
During the course of this examination, on page 68
of the transcript, the court made the remark: "Maybe we will find Moab yet."
'~

On pages 82 and 85 of the transcript the court
specifically directed the witness Otho Murphy to
check the plat in the TurnerY. Tanner case in the
County Recorder's office, and it appears on page
130 of the transcript that the County Recorder's
office was "torn to pieces in an effort to find that
map."
Lastly, the statement of the witness Otho Murphy on page 132 of the transcript:
"The Judge wanted to know if, how two
different engineers could make an error as of
two feet or nine feet or seven and a half feet,
and the various points along the east line
there. And when I went home last night I
begin to figure from the different possibilities,
as I said this morning, in relation to this particular fence line. I come to the conclusion by
40
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mathematical deductions, you might say, that
a person starting from this corner ( indicating)-"
In other words, it is respectfully submitted that
the court had decided, on the basis of evidence not
before him this lawsuit, that the fence line in dispute in this lawsuit had been fixed with reference
to some survey, apparently the survey which was
used in the Turner v. Tanner case, and was determined to elicit that testimony in this case. Failing
to do so, he nevertheless decided, in spite of the Town
plat, in spite of the City Ordinance, in spite of all
of the plaintiff's testimony to the contrary and in
spite of the fact that there was no such evidence,
that if a line were taken from the Southeast corner
of Section 1, of which there was no evidence whatsoever in this case, that that line would fall 7 feet
north of the new survey (which is approximately
where the fence in question was located on the east
end but does not explain the 15.1 feet on the other
end.)
POINT 2. THE COURT'S DECISION IGNORES THE
OFFICIAL MOAB TOWN PLAT AND MOAB CITY ORDINANCE AND CASTS A CLOUD ON EVERY CONVEYANCE OF PROPERTY IN MOAB MADE WITH
REFERENCE TO THE PLAT OR ORDINANCE.

Perhaps in the long run the most significant
thing about the court's decision in this case is not
the effect that it will have on the parties to this
41
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action but the effect that it will have on other con.
veyances of title to real property made in the Town
of Moab. The three abstracts in evidence in this case
all indicate that since 1893 conveyances of property·,
within the Town of Moab have all been made with
reference to the "Moab Town Plat." The finding~
in this case that as of 1898 there was no plat of any '
kind available, would of course cast a cloud upon
every title to real property in Moab made with refer·
ence to that plat. Not only does it cast clouds on
titles made with reference to that ·plat, but it also
in effect questions the validity of any conveyance
made pursuant to surveys conducted in accordance '
with the Ordinance passed in 1902 by Moab City
making the Southwest corner of Block 17 as platted
in the Official Plat of said Town the base or initial
point of all official surveys. This conclusion can only
follow since the court has decided that there was no
official plat of the Moab Townsite and that the only
presumably correct survey would be a survey start·
ing from the Southeast corner of Section 1.
1
Not only does the decision question the validity
of the conveyance made with reference to the Moab
Town Plat, and a survey started from Block 17 to
be void, but it also holds that any survey made in accordance with the official city survey of Block 1,
approved by the City Council of Moab City on November 10, 1954 (see plaintiffs' Exhibit 5) defective
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since this is the very survey upon which plaintiff
relies and which the court finds to be in error.
POINT 3. THE FENCE BETWEEN PLAINTIFFS'
AND DEFENDANTS' PROPERTY DID NOT CONSTI-.
TUTE A BOUNDARY BY ACQUIESCENCE.

It is submitted that there was only one issue
involved in this case, and that was the question of
whether the fence line, which is admittedly on plaintiffs' property if the descriptions in the deeds control, should be established as the boundary line between that property owned by the plaintiffs and that
property owned by the defendants, with the exception of the defendant Standard Uranium Company
(see defendants' Amended Answer).
In the first instance, the evidence in this case
shows that the record legal title to the strip of land
in question is in the plaintiffs. This standing alone
makes out a prima facie case in their favor and
establishes the boundary at the line called for by the
survey and the deeds. Reference is made to the case
of Nelson v. DaRouch, et ux, 87 Utah 457, 50 Pac.
(2d) 273, a case involving a boundary line dispute
which arose in Salt Lake County, Utah. A diagram
was introduced into evidence, and it was stipulated
that the lines in red on the diagram showed the deed
descriptions and record title and that the survey as
made in November, 1932 conformed therewith. Also
shown in black on the diagram were fence lines
43
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claimed to have been established by the parties and
their predecessors in interest, which it was claimed
should control. Upon the basis of this evidence:;
~\.
judgment was entered for the defendant, whose
position it was that the fence line should control.
The court reversed the case and held:
"Where the record legal title was stipulated to be as thereby shown, a prima facie
case was made for plaintiff and in order to
establish a boundary for acquiescence other
than the boundary as thus shown, the burden
of proof was with the defendant."
It is true that there is a general proposition of
law to the effect that where a fence has existed between two properties over a long period of time
having been mutually regarded as the boundary line,
and there is no evidence to the contray, the court
will presume that the fence was established by mutual acquiescence of the property owners, and that
it is, therefore, the boundary between the two properties.
In rebuttal of this presumption the plaintiffs·
have produced facts from which it is only logical .
to conclude that there never was an agreement establishing the boundaries of the properties in question at the fence line as distinguished from the property line. On the contrary, the fence appears to have .
been erected by 1nistake on what was thought to be
the property line, but which proved later, when the
44
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property was surveyed, to be erroneous.
The evidence shows that the property included
in Block 1 of the Moab Townsite was entirely owned
at one time by the same person or persons. In 1896
when Catharena Johnson was divorced from Olous
Johnson the north half of Block 1 was awarded to
her. Whether or not the fence existed on the property
in 189G is not known, but a fence did come into
existence in 1898, which, when we consider that the
northern property line was 18 feet north of where
it should have been, divided the property approximately in half.
Some time after 1908 when Mabel Johnson and
her husband became the owners of Lot 1, the east
half of the south half of the Block, they erected or
repaired a fence along the same line where there
had been an older fence two or three times. This
fence was admittedly erected or repaired without
any agreement of the then owners of the north half
of the property. The property owned by Emet T.
Pitman and his wife, located in Lot 1, was conveyed
to them by Mabel Johnson some time in 1949. In
the 30's a Lilla Winbourn acquired the ownership
of the property located in the west half of the south
half of the Block, which property included the property owned by the defendants Mattie Garlett and
Emet Pitman in Lot 2. Some time in 1934 the prop45
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j

erty in the north half of the Block came into posses-'!
sion of a J.P. Allred.
J
So we have the situa~ion where J ..
Allred:~
owned the property belonging to the plan1tiffs and
Lilla Winbourn Howard and Mabel Johnson owned'l
the property now owned by the defendants. At that
time the question arose as to where the bounda~
line should be, and Otho Murphy was commissioned
to make a survey. It was found that the north half
of Block 1 was roughly 18 feet north of where it
should have been, that the fence through the middle
of the property was 5 to 10 feet north of where it
should be and that the fence on the south side of
Block 1 was approximately correct. So that the
Block 1 as then constituted obviously did not conform with the official town plat and contained an
excessive area. Moreover, the fence was then approximately in the middle of the block since the
middle of the block was then approximately 9 feet
1
north of where the surv~y now places it. There was
also on each side of the fence an amount of property j
at least equivalent to the property described in the ;
respective deeds of all the parties, and no one had
any com plaint.
~

P:

I

By reason of the oiling of the street to the
north of the property, the north fence line was moved :
south to correspond with the survey. Lilla Winbourn j
refused to agree that the fence line, which had up to
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that time been approximately in the middle of the
block, should be moved· south. She was informed,
however, where the fence line should be and Allred
marked the chicken coop to indicate the line as established by the survey. It further appears that Mabel
Johnson was told of the results of the survey, or at
least had knowledge of the same. Both of these individuals, in conveying the property to the defendants,
were careful when they did so to sell only that property described in their deeds, and made no representation that the property described in the deed
was the same as that within the fence line. The defendants Emet T. Pitman and his wife acquired a
portion of their property from Lilla Winhourn and
a portion from Mabel Johnson. It is significant to
note that at the time they purchased the property
from Mabel Johnson they moved the fence line on the
east side of their property to correspond with the
description in the deed, it being their claim in that
instance that they had bought so many feet of property and not up to any particular fence. It further
appears that these defendants had knowledge, at
the time they acquired the property from both Lilla
Winbourn Howard and Mabel Johnson, of surveys
that had been made; knew that the fence on the north
side of Block 1 had been moved and that the fence
through the middle of the block was not on the property line.
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The property owned by Mattie Garlett was purchased in two parcels. The first was from a Mr.
Oliver, who apparently purchased it from Lilla Winbourn Howard; and the second from Emet T. Pitman, the defendant herein. Again this property
was described in the deeds without any reference'.
being made to fence lines. It further appears from
her subsequent conversations with the plaintiff
Provonsha that she had knowledge at the time that
the fence line dividing the properties was not on the
proper line. This is further evidenced by the fact
that when she built a house on the property she was
careful not to build too close to the fence line, anticipating that the same might be moved. It is further
substantiated by her later agreement with the plaintiff Provonsha permitting him to move the fence line
south.
Emet T. Pitman had numerous conversations
with Allred and later with Provonsha to the effect
that the fence in dispute here was not on the proper
line and that the property should, at some later date,
be surveyed and the fence moved to correspond '!ith
the survey line. He admits that he used the property south of the fence "yith this understanding in
mind, so it does not appear that he ever intended
to claim ti tie to the property adversely to the plaintiff.
It is significant to note that although the tle48
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fendants now assert ownership of the land in question, except for the fact that the fence was never
moved, no permanent improvements which did not
pre-exist have been erected on the area in dispute,
no new fences have been erected and no affirmative
acts evidencing a claim of ownership by the defendants in the proper'ty have been taken. As has been
pointed out, when Mattie Garlett built the house
on the property she specifically refrained from building on the area in dispute.
There is a shed located on the boundary line
between the properties, but this was built prior to
the time that it was discovered that the fence line
was not correct. Moreover, the evidence shows the
shed to be worthless and the evidence also sustains
the finding that if Emet T. Pitman did improve the
shed during the time he had possession of the same
he did so with the knowledge that the fence line
was in error.
An examination of the cases dealing with evidence sufficient to show either an agreement by acquiescence or lack of such agreement may be helpful
to the court.
The first element of an agreement to establish
a boundary line by acquiescence is that the owners
-of the property involved must so intend, and where
it appears that they did not so intend no boundary
49
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by acquiescence is established. In the case of Rieske
v. Hoover, 53 Utah 87, 177 P. 228, it appeared that
the predecessors of the parties in interest were
brothers, and that about twenty-three years before
one brother had built the fence in question with the
knowledge and consent of the other and with the
understanding that the fence could be changed at
any time the other desired. There was evidence of
subsequent conversations between various successors in interest to the land, some to the effect that
the fence was not considered as a permanent boundary but was only temporary, and others denying
this testimony. The Supreme Court upheld the District Court in saying that there was no boundary by
acquiescence and said:
"The law applicable to the facts of this
case, both as to title by adverse possession and
by acquiescence for a period of years, is accurately and succintly stated in 4 R.C.L., Sec.
71, Title 'Boundaries' at page 130, as follows:
" 'Under the general principles of the law
of adverse possession, it is essential, in order
that possession may be considered as being
adverse, that there should be an intention to
claim title. Where the intention is to claim
only up to the true line, wherever it may be,
the necessary element of intent to claim adversely is absent. Accordingly, where lands
are divided by a fence which their owners suppose to be the true line, each claiming only to
the true line, wherever that may be, they are
not bound by the supposed line, and must conform to the true line when it is ascertained.'
50
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"See, also, in the same section: 'Apart
from the question of adverse possession, the
erection of a fence may be evidence of the location of a boundary line which it was intended to make, and acquiescence in it for a
reasonable length of time may become binding
upon the adjacent land owners. Yet a fence
may be maintained between adjoining proprietors for the sake of convenience merely,
and without intention of thereby fixing boundaries, and therefore will not be given that
effect.'"
In Glenn v. Whitney, (1949) 116 Utah 267, 209
Pac. (2d) 257, it appeared that in 1919 a third
party had extended a fence line over realty not belonging to him to prevent the escape of livestock
and without intention of establishing a boundary
line between two tracts of realty. Plaintiff and defendants, who were adjoining land owners, merely
assumed that such fence was on the boundary line,
and in 1947 plaintiff hired an engineer who determined that the fence was not on the boundary line
and encroached on plaintiff's realty. Plaintiff thereafter brought suit to quiet title. The court held
that a boundary line by acqiescence had not been
established and said:
" . . . The theory under which a boundary line is established by long acquiescence
along an existing fence line is founded on the
doctrine that the parties erect the fence to
settle some doubt or uncertainty which they
may have as to the location of the true boun51
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dary line, and they compromise their differences by agreeing to accept the fence line as
the limiting line of their respective lands. The
mere fact that a fence happens to be put up
and neither party does anything about it for
a long period of time will not establish it as
the true boundary. Peterson v. Johnson, 84
Utah 89, 34 P. (2d) 697; Tripp v. Bagley,
supra. We conclude that the defendant failed
to establish title to the strip of land in question on the theory that the fence line was the
true boundary line by erection of the fence
and long acquiescence of the parties in its location."
The case of Briem et al v. Smith et al, 100 Utah
213, 112 Pac. (2d) 145, held that the question of
whether adjoining land owners had mutually recognized a certain line as the true boundary is to be
decided from the particular facts. In that case it
appeared that in 1909 the then owner of defendant's
lot constructed a fence which extended upon plaintiff's property. In 1919, such owner purchased
plaintiff's lot. In 1920 he conveyed the lot to the defendants. In 1929 plaintiffs purchased this lot and
tore down a section of the old fence. From 1929
until 1939, when trouble arose, the owners and occupants of both premises used the same without any
regard for the prior fence line. Under those circumstances the court held that the true survey line according to the description in the deeds, rather than
the fence line, was the proper boundary. The court
said:
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"From the foregoing facts, it is apparent
that from 1929 until the time of the trial, the
owners and occupants of both premises used
the same without any regard for the fence
line which had previously existed. From 1920
to 1929 was the only period during which any
agreement to, or acquiescence in the fence
line could have been in effect. Such a period
would be much shorter than the periods accepted by the courts in developing the rule
herein discussed. But regardless of that, it is
apparent that the conduct of the parties since
1929 has been inconsistent with any interference as to the existence of such an agreement
or acquiescence prior thereto."
It was held in Brown v. Milliner, 120 Utah 16,
232 Pac. (2d) 202, that the mere fact that the owner
of property had permitted another, or his predecessors in interest to use the property for a period of
over sixty years was not sufficient to show an abandonment of the property or acquiescence. In that
case, competent evidence was introduced by the defendant that from at least 1883 to the time of the
commencement of the action, which was tried sometime in 1950 or 1951, his predecessors in title had
pastured and occupied the area in question and on
occasion had cleared brush and harvested wild hay
therefrom. The evidence further showed that the
plaintiff's father and grandfather had pastured
the disputed area from time to time, which was the
only practical use which could be made of the un53
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fenced brush land. Between 1926 and 1929 plaintiff's falher had told one James H. Salisbury, who
had leased the disputed area from defendant's predecessors in title, that "if you will stay on the east
side of the old channel, you will keep on good terms
with me." The court held that neither this conversation nor the fact that the other parties had been
permitted to use the property was held sufficient
to establish a boundary by acquiescence. Referring
specifically to such conversation, the court said:
"He may have meant, as contended by
the defendant, that he did not claim ownership of the land on the east side of the old
channel, or he may equally as well have meant
merely that he did not object to Mr. Salisbury
grazing the disputed area but not that he intended to renounce all claims of ownership
to it."
Referring to a fence which had been constructed
on an old channel line, which it was claimed was the
boundary by acquiescence the court said.
"Does the fence which was constructed
by the defendant in the old channel constitute
a boundary line from which the parties may
not now depart? That question must be
answered in the negative. No claim is made by
the defndant that he erected the fence pursuant to an express agreement with plaintiff's
father, who was then the owner of tract No.
1, as to where the boundary should be located.
Nor can it be implied that such an agreement
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ever took place as in Holmes v. Judge, supra,
and the cases following it cited above. The defendant, who personally built the fence, does
not contend that he ever as much as had a
discussion with the plaintiff or his father concerning the location of the boundary between
them. He testified, and his wife corroborated
him, that when he had finished building the
fence the plaintiff came along and inquired
what he (the defendant) was doing, and nothing more was said. vVere the record silent as
to the circumstances surrounding the erection
of the fence there might be room to imply that
it was built in pursuance of an agreement between the adjoining owners as to the location
of the boundary line between them, such as
was done in Holmes v. Judge, supra, but in
the instance case, as in Peterson v. Johnson,
supra; Home Owners Loan Corporation v.
Dudley, supra; and Glenn v. Whitney, supra,
there is no room under the evidence for such
an implication to be drawn. Thus we conclude
that the doctrine of boundary by acquiescence
has no application under the evidence."
In the case now before the court the facts do
not leave room for any implication that the various
owners of the tracts of land in question ever intended to claim anything but the property called for
in the description in the deeds. It may have been
generally assumed, up until the time the survey
was made in the 30's, that the fence line coincided
with that description, and based upon this assumption the parties probably did claim up to the fence
line. But, as we have seen, this assumption proved
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incorrect. Since this error was discovered the defendants' actions do not indicate that they regarded
the fence line as the correct line. Both Lilla Winbourn and Mabel Johnson were careful to convey
only that property described in their deeds. Defendants have testified that they claimed only that
property described iri their deeds. Moreover, the evidence indicates that any use that was made of the
area in dispute by the present defendants was made
with the knowledge and understanding that when
another survey was made the fence line would be
changed to conform to the survey. Ever since the
mistake was discovered Allred and, later, Provonsha
have continually actively asserted their interest in
the property in question and have never abandoned
their rights.
Should we assume for the purposes of argument that either Mabel Johnson or Lilla Winbourn
Howard, or both, had acquired ownership to the
strip of property in question, they did not convey
such rights to the defendants herein but only the
property which is not in dispute, being careful to
word their conveyances in terms of the descriptions
contained in their deeds rather than by any reference to fence lines. In this connection see the case
of Home Owners Loan Corporation v. Dudley, 105
Utah 208, 141 Pac. (2d) 160. In that case this court
said:
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"Even though Moses Beckstead (the person through whom the plain tiff claimed) had
actually occupied the major part of Tract A
adversely as contended by plaintiff, there is
nothing in the record to indicate that he intended or did actually convey to plaintiff any
claim as to Tract A. As far as 104-2-8 is concerned, the conveyance of Tract B would not
operate as a conveyance of any color of title
to land not therein described, nor appropriately mentioned in some rnanner as to show
an intention to convey the same. As a general
rule, a person who has a record title to one
tract of land, and who also occupies an adjoining area adversely, by conveyance of the land
to which he holds record title, he does not
thereby transfer title to the land held adversely.
Where the parties establish a boundary line
along what they think to be the true boundary line,
each in tending only to claim their own property,
the courts hold that the boundary line thus established does not become a boundary by acquiescence.
In Rast v. Fischer, a California case found at 236
Pac. ( 2d) 393, adjoining land owners, instead of
having a survey according to the description of their
deeds, assumed that certain stakes found by them
denoted the true boundary line and accepted it. Their
acquiescence was treated as a mistake, and neither
party was estopped from claiming the true line. The
court said:
"Thus we have at the outset a situation
in which there was no disputed boundary,
57
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but a mistake as to the true boundary by the
parties concerned. As was said in Pederson v.
Reynolds, 31 Cal. App. (2) 18, 28, 87 P. (2)
51, quoting from 4 Thompson's on Real Property, page 10, Section 3115: 'An agreement
or acquiescence in a wrong boundary when
the true boundary is known or can be ascertained from the deed, is treated both in law
and equity as a mistake, and neither party
is estopped from claiming the true line.'

* * *

"So here, the parties, instead of having
a survey according to the descriptions of their
deeds, assumed that the stakes found by them
denoted the true line and accepted it. In such
circumstances, their acquiescenc is treated
as a mistake and neither party is estopped
from claiming the true line.''
On the question of whether or not the parties
acquired title by adverse possession, the court went
on to hold:
"So far as the claim of adverse possession is concerned, the evidence supports the
view that successive owners of the two parcels
acquiesced in a mistaken boundary, but they
paid taxes according to the descriptions in
in their respective deeds."
In a Florida case, Holley v. May, 75 So. (2d)
696, decided in 1944, the owner of adjoining lots
conveyed one lot, but a building on the lot retained
encroached on the lot conveyed. It was held that the
lack of knowledge of such encroachment by the
grantor and the grantee's successor in interest precluded the grantor from getting title by acquiescence.
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"We have the view that the Chancellor
v1as also correct in considering that the allegations of the answer were not sufficient, as
a matter of law, to make out the defenses of
title by acquiescence or by adverse possession.
In respect to the first, it is essential that there
be some dispute as to the boundary in question implying a cognizance on the part of adjoining owners that the property line is in
doubt, an element entirely absent from the
case at bar since the parties were entirely
admittedly unaware of the encroachment of
the building on plaintiff's property until a
survey was made at the instance of the plaintiff long after the original transaction and
there is no contention that there was any 'acquiescence' to the encroachment after the discovery was made."
The mere fact that the defendants have used
the property without any intent to claim it and
knowing that the fence did not constitute the true
boundary between the properties in question did
not establish the fence as a boundary by acquiescence.
In Ringwood v. Bradford, 2 Utah (2d) 119,
269 Pac. (2d) 1053, the person who built the fence
testified that the purpose was to protect the trees
and no attempt was made to locate a boundary. The
evidence did show however that the owner of the
property had failed to affirmatively claim the property beyond the fence or to make any use thereof
from the period 1934. The court was therefore confran ted with :
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"The question of whether a boundary by
acquiescence is established by the fact that the
present plaintiffs or their father did not affirmatively claim the property beyond the
fence, nor did they make any use of it inconsistent with the theory that they recognized
the fence as a boundary line. In other words,
his acquiescence, or lack of facts inconsistent
with acquiescence, for a long period of years
sufficient to raise a conclusive presumption
that the fence was intended to proclaim the
boundary between two properties or does a
showing that the parties did not, in fact,
recognize the fence as a boundary take the
situation out of the doctrine."
The court held that the showing that the parties
did not in fact recognize the fence as a boundary
took it out of the doctrine, quoting from the Hummel
case cited herein and saying:
"In the Hummel case, as in the present
case, there was evidence that the fence was
intended to enclose or exclude livestock. Likewise, there was evidence, as here, that the
person building the fence intended to build it
upon his own land and hence did not consult
his neighbor. Additionally, in the present case,
testimony indicates the surveyor's stakes at
least twenty years old were in the ground,
although they were overgrown with brush.
Thus, it would appear that the usual mode
of attempting to locate a boundary was employed at this time and at least weighs against
the possibilities that the parties would make
an agreement or attempt to locate the boundaries by guess. It is true that Ringwoods
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never attempted to claim or use the property
beyond the fence line, but it is also true that
a witness testified that the eastern half of the
property was not used for any purpose by
the Ringwoods.

" * * * To hold that the defendant's belief, reliance, and occupation up to the fence
line, without more, are controlling in a boundary dispute would be to ignore the statutory
guides for adverse possession, since she did
not pay taxes on that portion of the land
which she claims."
A case particularly in point is Peterson v. Johnson, 34 Pac. (2d) 697. In that case, the evidence is
as follows: About thirty or forty years prior to the
commencement of the suit, one Mr. Peterson erected
a fence consisting of posts to which were attached
barbed wires along the line which defendant claimed
was the established line between his land and that
claimed by the plain't'iff. At the time the fence was
erected Mr. Peterson (not the plaintiff) was the
owner of the land now owned by defendant. The land
now claimed by plaintiff was a part of the public
domain at the time the fence was erected. For about
ten or fifteen years the fence so erected was kep't in
repair. Mr. Peterson disposed of the land now owned
by the defendant, and soon thereafter the fence was
allowed to get out of repair. The barbed wires became unfastened from the posts and some of the
posts 'vere broken off. About twelve years before the
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trial of the case a Mr. Oldroyd refastened the wire to
the post to use the land for one summer as a pasture
for his horses. The fence was again permitted to get
out of repair and remained so until a short time
before the suit was begun, when defendant erected
a new fence along the line of the old fence. It further appeared that the strip of land in dispute was
within the description contained in the plaintiff's
deed, and that the defendant had all of the land
covered by the description of his deed independent
of the land in controversy. So far as it appears,
neither defendant nor his predecessors in interest
had paid any taxes on the land, nor had they placed
any improvements thereon other than the fence along
the line, which defendant sought to have adjudicated
as the boundary Tine. The court held:
"It is clear that defendant has failed to
make out a case entitling him to the title by
adverse possession because there is no evidence that either he or his predecessors paid
any taxes on the disputed strip of land. Revised Statues of Utah 1933, 104-2-13. So far as
it is made to appear, no permanent improvements were placed on the land in question and
hence the defendant is not in a position to
invoke the doctrine of equitable estoppel in
the aid of his claim. Tripp v. Bagley, 74 Utah
57, 276 P. 912, 69 A.L.R. 1417. Nor does the
evidence support defendant's claim that he
acquired title under the doctrine of an express
agreement fixing the boundary line or long
acquiescence in the boundary line claimed by
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him. No claim is made that any agreement
vvas ever entered in to by the parties in interest
fixing the boundary line between plaintiff's
and defendant's land, nor is there any evidence that the location of the true boundary
line was not known or that there was any
dispute prior to the commencement of this
suit as to the boundary line. The mere fact
that the defendant's predecessors in title enclosed within his fence a strip of land not
covered by his deed and that such fence has
been maintained for a long period of time
does not vest title in such land in the defendant."
If the fence in this case was intended as a boundary between the proper'ty located in the south
half and that located in the north, it appears obvious
that the parties intended to divide the block into two
roughly equal units and intended that the fence
would coincide with the property line through the
middle of the block. Just how the fence line was
fixed, by survey or otherwise, does not appear. However, it does appear that they were acting upon the
erroneous assumption that the block contained more
property than it did and that the north boundary of
the block was at least 18 feet north of the point
where it later proved to be. Although it may have
been assumed by the intervening owners that the
fence was on the property line, the intervening
owners continued to convey the property and otherwise deal't with it in terms of their property de63
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scriptions, which did not make any reference whatsoever to the fence in question, and as far as appears
from the record intended only to claim that property
described in their deeds. The defendants in this case
acquired the property after the mistake had been
discovered, intending only to acquire that described
in the deeds and acquiring only that described in
their deeds. Any use they made of the property in
dispute was made pursuant to their understanding
that the fence did not constitute the boundary between the properties involved and that it should be
moved to conform with surveys which were to be
made.
POINT 4. THE DECISION IS AGAINST JUSTICE
AND EQUITY.

The evidence in this case, it is submitted, shows
that at the time that the present defendants acquired
their respective properties they had reason to know
that the fence did not constitute the true boundary
between the properties.
In Tripp v. Bagley, 74 Utah 57, 276 Pac. 912,
it was held that adverse claimants having knowledge at the time of purchasing land that the fence
was not on the true boundary line, who thereafter
received rents and profits without making any improvements thereon or paying taxes on the portion
outside of the boundary, were in no position to in64
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voke the doctrine of equitable estoppel against the
record owner. The court said :
"If the defendants rely upon the doctrine
of equitable estoppel as the basis for their
claim to the land in dispute, the fact, that at
no time was there any uncertainty as to the
location of the true boundary line, defeats
such claim. One of the essential elements
which must en'ter into and form a part of an
equitable estoppel is that the truth concerning
the facts relied upon by the person claiming
the benefit of the estoppel was unknown. A
person may not avail himself of the conduct,
acts, language or silence of another under the
doctrine of equitable estoppel, unless such
person has been misled thereby. 2 Pomeroy
Eq. Jur. (4th Ed.) Sec. 805. While there is
evidence in this case to the effect that about
a year before Charles Bagley purchased the
Boyd Ranch, E. W. Tripp, the predecessor
in title of the plaintiff, stated that the land
in controversy had been, and would continue
to be, a part of the Boyd Ranch, yet at the
same time, Charles Bagley was informed that
the land was not within the Boyd homestead
entry. One of the defendants was present at
this conversation, and it is quite obvious that
no one could well be misled in to believing
tha:t the fence line along C-D-E on the foregoing plat was located on the true boundary
line. The defendants and their predecessors
in interest in title have received the rents and
profits from the land; they have made no
improvemen'ts thereof while plaintiff and his
predecessors in title have paid the taxes thereon. In such cases the defendants are not in a
position to invoke the doctrine of equitable
65
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estoppel against plaintiff in support of their
claim to the land in dispute. We are therefore
of the opinion, and so hold that the defendants have failed to establish either legal or
equitable claim to the land in dispute."
During the time they have been in possession
of their respective properties defendants have made
no improvements on the property which will be affected by moving the fence line to coincide with the
property line, except that the defendant Emet T.
Pitman may have made some improvements to an
old shed located on his property. However, the evidence in this case shows first that the shed has
practically no value in the first instance, and secondly that if improvements were made they were made
with the knowledge that the fence line did not constitute the boundary and under the agreement to
move the fence line to coincide with the property
line at the time the survey was made.
The defendants' Answer to plaintiffs' Amended
Complaint and Counterclaim, the Findings Of Fact
and Conclusions Of Law, the evidence in this case
and Exhibit 4 all illustrate the point tha't if the defendants prevail in this action they will thereby
gain title to a strip of property varying in width
from 9 to 15¥2 feet and 330 feet in length in addition to the property described in their deeds, and
that the plaintiffs will lose the same strip of prop66
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erty. Or to state it otherwise, the strip of property
involved will be taken from the lands described in
the plaintiffs' deed. This is exactly the reverse of
the situation in Moyer v. Langton, 37 Utah 9, 106
Pac. 508, where it was held that the boundaries of
hind established by prior surveys controlled over locations and boundaries made by subsequent surveys
when by adhering to the prior survey all of the
parties received substantially all of the property
they were entitled to under their deeds, whereas
under the later survey some of the parties would
lose property and some of the parties would gain
property as described by their deed. The court said:
"We think the fences and stone walls are
strong
evidence of where the lines of the lot
.
actually are and where the location of the
I ',.
north east corner of the lot is, and amply justify the trial court in locating i't where he did
in accordance with the fences. By so locating
the corner of the lot, the plaintiff and the
defendant each have three rods of the ground
and Fleishman four rods, the amount of
ground conveyed to them and called for by
their respective deeds of conveyance. If the
corner of the lot shall be located as shown by
'the resurvey, Fleishman and the defendant
each have the amount of ground called for
by their deeds, but Moyer, the plain'tiff, has
four or five feet less than that conveyed to
him and called for by his deed."
.

What can be fairer than to hold that under the
circumstances of this case each party should receive
67
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that property descrrbed in his deed and that the property line should be established in accordance with
the Town Plat and the County Recorder's records
and the survey by the Metropolitan Engineers, all
of which are substantially in accord?
CONCLUSION
The trial court entered in to the trial of this
action with the pre-conceived notion, apparently by
reason of other cases he had tried in the same area,
that a fence lying 9 to 15.1 feet north of the property
Tine between the plaintiffs' and defendants' property was established by some ancient survey and
could be explained upon that ground. Although this
issue had not been raised by the defendant, a large
part of the trial was taken up by the court's inquiry
into this aspect of the case. The evidence does not indicate this was the case, but the court in its
decision apparently assumed that to be the
case ,and ignored the official Town Plat of Moab,
the records of the County Recorder's office, the
municipal ordinances on the subject and all surveys
made of the area which were introduced into evidence, thereby throwing a cloud on all conveyances
of property made in Moab in which the documents
or surveys are referred to. The only issue between
the parties was whether or not the fence line should
mark the boundary between plaintiffs' and defen68
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dants' property or whether the description in the
deeds should control. The evidence shows that if the
description in the deeds con trois each party will
receive all of the property called for in his deed
without financial loss to anyone, except possibly for
an old dilapidated shed which is located on the property line. The fair import of the evidence is that the
fence line dividing plaintiffs' and defendants' property may have been erected on what was thought to
be the bondary line but that it was erected at a time
when a fence bounding the plaintiffs' property on
the north was located at a point 18 feet north of
where it should have been, so that it would be reasonable to conclude that they thought they were
erecting it on the property line but were in error.
The present defendants were aware, at the time they
acquired their respective pieces of property, that the
fence was located at a point north of where it should
have been. The defendants occupied the property up
to the fence line with this knowledge in mind. The
conveyances of the property have never made any
reference to the fence in question, but the property
has been described as so many feet in one direction
and so many feet in the other. The defendant Pitman agreed with the plaintiffs and plaintiffs' predecessor in title that the fence should be moved in
accordance with a survey that was to be made, and
the defendant Mattie Garlett, in erec'ting a house on
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the property, erected it so as to allow room for the
fence to be moved and agreed with the plaintiff
Provonsha that the fence might be moved, indicating that until the time of this trial neither claimed
the property. On the other hand, from the time the
error was determined the plaintiffs and their predecessors have actively asserted title to the property,
pa:id the taxes on the land in question and have never
abandoned the same. On the basis of this evidence it
is respectfully submitted that the property description contained in the deeds of all of the parties
should control over the fence line, and that the boundary between the properties should be set at the
property line between the properties as indicated by
Exhibit 4 rather than at the fence line.
Respectfully submitted
DON J. HANSON
REX J. HANSON
Attorneys for Plaintiffs
and Appellants.
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